L INTRODUCTION
It is a well-acknowledged fact that the development of Labour Law established an important and sometimes controversial new field of contact between the Church and the State 1 . In South Africa the controversy is evident in a variety of contradici:ory approaches to the legal position of ministers of religion as are apparent from court findings 2 , theological discourses 3 and church practices 4 . In this confusion not even the so-called ]. SMIT the regulation and administration of a minister's office 6 • According to the Church the accommodation of Labour Law in the Church Order is a necessity because the Church cannot distance itself from good labour practices as an integral part of Christian mandate 7 . Labour Law was accordingly incorporated in the Church Order of the Nederduitse Gereformeerde Kerk 8 • Respectively it seems that the Gereformeerde Kerke in Suid-Aji-ika (Reformed Church.es in South Africa) do not plan to accommodate Labour Law in their Church Order. This view is based on a specific interpretation of Scripture as a profound acknowledgement of the Lord's governance over the church -also in relation to the minister's office 9 • The importance of Labour Law is therefore not disregarded, but viewed as not applicable to the relation between a minister of religion and a congregation. In this article I will like mainly to evaluate these approaches from a Reformed perspective vvi.th. reference to the church's constitutional right to religious freedom. RELIGION 'S OFFICE minister of religion entered into a legally binding contract with a congregation and that this contract should be read in light of provisions by the Church Order: ... aangesien dit duidelik is dat die appelant, as leeraar (sic), 'n dienskontrak aangegaan het, war onderhewig aan die kerkorde gelees moet word, en dat wesentlik sy eis daarop neerkom dat die bepalings van daardie kontrak afgedwing moet word
•
The courts in South African have not followed the mentioned approach consequently. In 1985 the court found that a priest of the Anglican Church could not be deemed an employee of the church. In the judgement the court made it clear that the spiritual relationship between a priest and a church does not constituate a labour relationship on a contracmal basis: "The picmre which emerges is not one of employment. Rather, it is a picmre of a spiritual relationship, commencing in formal terms with the applicant taking an oath of canonical obedience t0 the Bishop, being vested with the spiritual office of a priest, being licensed to officiate as a priest and authorized to administer the sacraments and perform various other ministrations and duties in accordance with the canons of tl1e church .. .12"
At the time neither the court's arguments in the Theron-case nor the finding in the GG Paxton-case caused any real dispute in the theological or the judicial arenas. The lack of interest in an issue that became one of the first barriers in the church-state relationship after 1996 was most probably the result of the good relationship between the Church and the State. Churches sometimes quite idealistically accepted that the state would not interfere in so-called 'internal' church matters.
THE SITUATION IN SOUTH AFRICA AFTER THE ACCEP-TANCE OF THE NEW CONSTITUTION IN 1996
The first free democratic election in South Africa (1994) The Consrirurion also prm:ects the concept of employers' and employees' righrs as stated in article 23. The first right to be prorecred is that everybody has the right to fair labour practices 24 . The most important rights of employees are to form and join a trade union and to participate in the acrivities and programs of such organizarions 25 • The most important rights of employers are to form and join an employers' organization and to participate in the activities and programs of the organization 26 . The Constitution also guarantees the right of every rrade union, employers' organization and employer to engage in collective bargaining2 7 .
The Labour Relations Act (LRA) 66of1995, the Basic Conditions of Employment Act (BCEA) 75of1997 and the Employment Equity Act (EEA) 55 of 1998 are the most important statutory inisiatives to implement the provisions of the Constitution 28 • Above mentioned legislation intruduced a new era regarding Labour Law in South Africa since 1994. Key concepts in South Africa's labour legislation are economic development, social justice and democratization of the work place. These concepts represent an important exponent of the state's effort to adjust the 'injustices of the past' in the work place, to accommodate new developments in Labour Law and to create ·a better future for all South Africans 29 • Labour legislation also aims at the diminution of control and inferiority that exists between an employer and an employee 30 • The Labour Relations Act defines an employee as: "any person other than an independent contractor who -(a) works for another person or for the Srate and who receives, or is entitled to receive, any remuneration; and (b) in any manner assists in carrying on or conducting the business of an employer, and 'employed' and 'employment' have corresponding n1eanings 31 ". 
PUTTING THEORY INTO PRACTICE: TWO CASES
The first case to be trailed under the new Constitution with regard to the relationship of a minister of religion and a congregation became known as the Shreuder-case 33 • Schreuder was a minister of the Nederduitse Gereformeerde Kerk in a rural community. He received a calling from the Nederduitse Gereformeerde Kerk Wilgespruit and was ordained as fifth minister of the congregation. Together with the other ministers Schreuder was responsible for the proclamation of the Word. He also received the responsibilities to equip members of the congregation with the Word, to initiate Bible study groups and to compose the weekly newsletter of the congregation. Schreuder upgraded the congregation's newsletter and was also known as a good preacher. Irrespective of Schreuder's contribution the other ministers were of the opinion that Schreuder wasted time on fatuities and did not sufficiantly focused on his pastoral duties. Schreuder was then dismissed in terms of Church Order Article 12. Schreuder then turned to court on the basis of an unfair dismissal in terms of the new Labour Relations Act, 1995.
In court the Nederduitse Gereformeerde Kerk raised a point in limine that a minister of religion could nm be regarded an employee of a congregation in terms of the Labour Relations Act3 4 • Interesi:ing as it may be, the church's right of religious freedom was never even mentioned by the defence. The court disregarded the point in limine on behalf of the evidence given by two specialized wimesses 35 • The church is a societas governed by the law of contract36.
• A minister of the Nederduitse Gereformeerde Kerk entered into a legally binding labour contract with the congregation. The contract stipulates the congregation's responsibility towards a minister of religion regarding his stipendium. It also stipulates the responsibilities of the minister regarding his work in the congregation 37 .
• It was also pointed out that the Church Order uses words like "n ander betrekking' (another occupation), 'in wie se diens' (in who's office) and 'die ander werkgewer' (the other employer) with regard to the regulation and administration of a minister's office 38 • An important development during the Schreuder-case, and even a contradiction in view of the point in limine, was the decision of the Synod of the Nederduitse Gerefimneerde Kerk. The Synod accepted a proposal to change several of the articles in the Church Order regarding the regulation and administration of a minister's office 39 • The most important change made was the reformulation of article 12. In 12.1 it is clearly stated that a minister henceforth should be regarded an employee of a congregation or church community in who's service he stands 40 • Because of the evidence before the court the defence's argument that the minister should be considered an independent contractor was also rejected 41 The Anglican Church motivated the statement that a priest should not be considered an employee of the Church on the following grounds: A) No person can enter the priesthood within applicant's communion without being called by God, which calling is tested by the Church; B) That ordination does not guarantee office, yet an oath of obeisance is required before ordination; C) The licensing was ritualistic and merely con:6.rmed, yet again, the oath taken when admitted to priesthood ... entrusted the priest wjth the 'cure of souls' in respect of the licensed area; D) The rights, duties and obligations as contained in the constitution and canons, while regularory, did not create rights outside its confines; E) That since the function of the priest is to spread the word of God; the priest is therefore not a 'servant' of the church, but a 'servant' of God 46 • The learned Judge can1e to the conclusion that there was no contract of employment between the Church and a priest and therefore concluded 44 
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RELIGION'S OFFICE that the relationship cannot be described as one of employment in terms of the Labour Relations Act 47 • The court's verdict was based on the finding that the parties involved did not have the intention to enter a legally binding contract of employment 48 • The court also found that the existence of a contract is necessary for purposes of establishing an employment relacionship 49 . The court pointed out that the Anglican Church had led unchallenged evidence that, like Anglican churches throughout the world, it did not enter into contracts of employment with its clergy 50 • Therefore the relationship between a priest and the Church could not be described in terms of the Labour Relations Act as one of employment5 1 • Because of the conclusion reached regarding the first ground the court did not indulge in the second question about an interference of the church's right of religious freedom5 2 • Thus it remains an intruding question how the courts would evaluate the regulation and administration of a minister of religion's office merely on the grounds of a church's appeal to the constitutional right of religious
freedom. In the Church of the Province of Southern Aji-ica (Diocese of Cape Town) v CCA1A & Others the learned Judge made the following remark:
"I may however ad that had I not found that there ·was no contract of employment betv1een the parties, I would not have interfered with the determination as made by the second respondend (the CC:MA)5 3 ".
It is suggested that a court should evaluate the regulation and administration of a minister's office from a clear understanding of the limitations imposed on the court by the constitional right of religious freedom. Gildenhuys stated: "It is improbable that, even on the extended principles of review of a decision of a religious body, a court would have substituted its opinion for the opinion of the religious body on the 
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].SMIT merits of the maner to find that the religious body had made a wrong decision ... A court would not be in a position to assess the abilities or shortcomings of the pastoral duties of a minister. To assume such jurisdiction and to define the ambit of a minister's responsibilities and moreover, to measure and to pronounce on his conduct or competence in terms \Vould be unacceptable in the light of religious freedom. Furthermore, to reinstate such a minister (even if only in the employ of the presbytery or synod) would be to assume a jurisdiction the court does not have 54 . However, in the mentioned cases ironically as it may seem, the regulation and administration of a minister's office were most probably based on a fair evaluation of the churches involved definition of the specific office.
ACCOMODATING LABOUR LAW IN A CHURCH ORDER
Once a church has decided to accommodate Labour Law in a church order ·with regard to a minister's office, every facet of the law is applicable on the relationship 55 literatuur. Kerklijke tucht is een genaderniddel. .. Tuchtrecht voor de burgerlijke balie is van een ander gehalte. En het begrip analogie is theologisch te zeer geladen dan dat het gebruikt kan worden om een toetscriterium aan te leggen dat geldt binnen het koninkrijk der hemelen .... de burgerlijke rechter [kan] niet oordelen naar de Bergrede. Maar waar blijft het recht van Chrisms, ik bedoel de recht van de genade en der verzoening ... wanneer slechts de 'civilitas' van het rijk van deze wereld beoordelingsnorm wordt in een geding tussen hen die zeggen dat zij tot de heiligen behoren 58 ?"
Questions have also been posed to a definition of a minister's office that lead to the assimilation with that of an employee 59 . It has been argued that the office of a minister differs in material ways from an employment contract bet\'/een an employer and employee 60 . The very basis of an employee's relationship with an employer is the provision of service for economic gain 61 • A minister engages in service of the Lord (and even the church) on the basis of a religious calling 62 . On behalf of his calling a minister does not devote his working life but his whole life to the church and religion 63 • It is subsequently incongruous to argue that the basis of a minister's relationship to the church is one of service for economic gain 64 • Furthermore, the question should be asked if it is at all possible to reconcile the different, in fact even opposing presuppositions and procedures of Labour Law and Church Polity in view of the mandate and purpose of the church. At least since the Industrial Revolution labour legislation regulates a relationship between parties that have been ]. SMIT described as one of control and inferiority65. It is also clear that the exercise of 'control' would most probably always be part of a labour relationship66. The very basis of labour relationships creates the possibility of a revolutionistic approach to better the employee's position. On the other hand the church is defined by the Great Commandment to love the Lord your God and to love your neighbor as you love yourself6 7 . The regulation and administration of a minister's office is not determined by the self-assertion of the involved parties bur through immolation in the light of the Gospel 6 S.
Practical problems that could arise in view of the cases discussed are manifold. In these cases the court looked at the question of whether a minister was an employee of the church in the limited conte:>.."t of unfair dismissal. If a minister is found to be an employee in terms of the Labour Relations Acts. 213 he would also be entitled to rely on other provisions of the Act 69 . These provisions provide the right to form and participate in trade unions 70 , the right to strike 71 and to engage in picketing 72 • Even more problematic may be the provisions of the Basic Conditions of Employment Act7 3 . This Act has the same definition of an employee as the Labour Relations Act 74 . The Basic Conditions of Employment Act provides for additional payment for work on Sundays 75 , allowances for people who perform night work7 6 and special provisions for people who work on public holidays 77 , which include Easter and Christmas holidays. Accommodating these provisions of Labour Law in South Africa would undoubtedly make it difficult to function as church in the light of the Gospel. Furthermore, a minister does not obtain rights and obligations by entering a contract of employment with a local congregation. The rights and obligations of a minister are determined by the public ordination 8 5. In his Comment on the Church Order, Spoelstra 86 made it profoundly clear that a congregation does not employ a minister of religion in time of the ordination, but that the inner calling of a minister is confirmed by the ordination and that the congregation formally accepts the minister as a servant of God in the local church. Reformed church polity and the regulation and administration of a minister's office by the church are therefore regarded an ius sui generis 87 • The Lord's governance over the Church is, inter alia, essentially manifested in the specific offices 88 • The Church Order emphasizes this fact by mentioning the offices as the first principle to maintain good order in the Church of Christ 89 • The different offices are those of the ministers, elders and deacons 90 • These offices were given to the Church by the Lord to administer the keys of the Kingdom of Heaven 91 and to provide for the needy 92 • No earthly 'offices' or 'services' have the same specific object and no other could be described as 'gracious gifts' bestowed upon RELIGION'S OFFICE the church93. In St. Paul's Letter to the Ephesians the apostles are referred to as the foundation of the church 94 • It is widely accepted in reformed church polity that the elders continued the work of the apostles, and also, that the office of a minister is a specification of the office of the elders 9 5. Therefore the Church Order deals first ·with regulations for the 'unique and important' office of ministers after the introductory artides 96 . According to the Church Order the fundamental principle for the regulation and administration of a minister's office is the calling he receives from the Lord. Article 4 of the Church Order accordingly deals with a person who has not previously served in the office of the Word. The accademic knowledge of a person is examined preparatively (preparatoir) at the Theological Semanary (together with the curators of the church) while a candidate's doctrine and life are examined peremtoir by the regional synod 97 . This examination by the regional synod is necessary to determine the authenticity of the inner calling. No one may ern:er the ministry if he cannot give proof of this calling98.
In the case of a minister that has been called from one church to another his name should be announced to the congration for at least three consecutive Sundays 99 • If no objection has been tabled, the ordination should take place with advice of the daccis 100 • The time of approbation serves ro confirm the calling of a minster that has been ordinated before in a fellow church 101 • The letter of calling, that should be handed in at the congregation before the ordination, should therefor not be 93 
